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October 6, 2008

Hon. Glenn Berman

Chancery Division, General Equity Part

Chambers 302

56 Paterson Street

PO Box 964

New Brunswick, New Jersey 08903-0964

Re:
The Bank of New York as Trustee for Equity One Inc.          Mortgage/Pass Through Certificate Series #2006-A v. Brena, et al.

Docket # F 27578-08

Dear Judge Berman:

Please accept this letter brief in lieu of a more formal brief.  I represent the Defendants Francisco Brena and Freya Gallegos.  This brief is filed in support of the Defendants’ motion to dismiss the complaint in foreclosure filed by Plaintiff The Bank of New York as Trustee for Equity One Inc. Mortgage/Pass Through Certificate Series #2006-A.  The motion relies on the attached certification and this brief.

Defendants’ move to dismiss Plaintiff’s complaint because it relies upon fraudulent mortgages documents.  Plaintiff’s complaint relies upon a fraudulent adjustable rate rider that was part of a re-recorded mortgage filed on August 23, 2006 with the Middlesex County Clerk’s Office, and upon a bogus mortgage assignment filed on July 28, 2008.  Plaintiff also lacks standing to bring this foreclosure action.  The motion may be granted on either ground. 


STATEMENT OF FACTS
The Home Purchase

On November 17, 2005, Defendants, Mr. Brena and Ms. Gallegos, husband and wife, purchased their new home at 151 Howard Street in New Brunswick, NJ for $292,900.  In addition to a $1000 deposit, Defendants put down another $78,115.21 from the sale of their existing home towards the purchase price.  They financed the balance of the purchase price and closing costs with a $224,068 loan.  (Certification of Mark J. Malone, ¶¶ 16 – 17 (“Malone Certification”). 

The $224,068 loan was financed by an adjustable rate purchase money mortgage loan from Equity One, Inc. (“Equity One”).  The loan product was described on the Uniform Residential Loan Application as a “2/28 ARM.  The loan’s initial interest rate for the first two years was 8.31%.  Starting on December 1, 2007, the interest rate was subject to change every six months for the next 28 years.  The new interest rate was to be computed by adding a fixed 5% “margin” rate established in the mortgage documents and a fluctuating interest rate based on a financial index, the London Interbank Offered Rate (“LIBOR”).
   The adjustable rate loan from Equity One was secured by a mortgage the Defendants gave to the lender, Equity One.  (Malone Certification, ¶¶ 16-20.)

The Original Mortgage Documents
Three of the original documents presented to the Defendants at the November 17, 2005 closing are the foundation for Defendants’ motion to dismiss The Bank of New York Trustee’s foreclosure complaint.  They are (1) an adjustable rate note evidencing the loan to Defendants to purchase their home (“Original Adjustable Rate Note,”), (2) an adjustable loan interest rate rider incorporated into the mortgage (“Original Adjustable Rate Rider,”) and (3) a mortgage securing payment of the note (“Original Mortgage”).  The evidence shows that at a later date the Original Adjustable Rate Rider was fraudulently altered by increasing the “margin” interest rate used to compute the total interest charged on the adjustable rate loan from 5% to 6.5%.  The tampered document was then recorded with the Middlesex County Clerk’s Office as part of a re-recorded mortgage on August 23, 2006.  (Malone Certification, ¶¶ 20 - 21.)

The Original Adjustable Rate Note

The Original Adjustable Rate Note is a 4-page pre-printed form bearing the footer:  “MULTISTATE ADJUSTABLE RATE NOTE - LIBOR INDEX – Single Family – Freddie Mac MODIFIED INSTRUMENT.”  (A true copy of the 4-page Original Adjustable Rate Note obtained from the mortgage servicer and stamped “ORIGINAL” is attached as Exhibit 4.  Preprinted page numbers appear in the footer of each of the form documents just before Mr. Brena’s and/or Mr. Gallegos’ initials.)  Typewritten entries specific to Defendant Francisco Brena’s promise to pay $224,068 to the lender, Equity One, in return for a loan were inserted into the form.  
On November 17, 2005, Mr. Brena initialed each of the first 3 pages, and the 4th page was signed by Mr. Brena and witnessed by his attorney.  Key mortgage note provisions include:
· Paragraph 1 of the Original Adjustable Rate Note states:  “I understand that the Lender may transfer this Note.  The Lender or anyone who takes this Note by transfer and who is entitled to receive payments under this Note is called the ‘Note Holder.’”

· Paragraph 3(C) of the Original Adjustable Rate Note states:  “The Note Holder will determine my new interest rate and the changed amount of my monthly payment in accordance with Section 4 of this Note.”

· The Original Adjustable Rate Note recites the initial interest rate payable on the loan of 8.31% for the first two years and states that the interest rate can first change on December 1, 2007, and then every six months thereafter.  

· According to the Original Adjustable Rate Note, at the first interest rate change date of December 1, 2007 the interest rate can go up to only 11.31%.  Afterwards, the adjustable interest rate can go up to, but never be greater than, 14.31%.  Also, the interest rate will never be less than 8.31%.

· Subparagraph 4(C) to Original Adjustable Rate Note states the “Note Holder” will calculate the new interest rate charge before each change date by adding 5% interest to the LIBOR interest rate index published daily in the Wall Street Journal.  
· Paragraph 11 to Original Adjustable Rate Note states:  “UNIFORM SECURED NOTE.  This Note is a uniform instrument with limited variations in some jurisdictions.”  (Malone Certification, ¶¶ 23 - 30.)

The Original Adjustable Rate Rider to the Mortgage

The Original Adjustable Rate Rider to the Mortgage is a 4-page pre-printed form bearing the footer:  ““MULTISTATE ADJUSTABLE RATE RIDER - LIBOR INDEX – Single Family – Freddie Mac Modified Instrument.”  The Original Adjustable Rate Rider was initialed and signed by both Borrowers on November 17, 2005.  Key adjustable rate rider provisions include:
· The first page of the Original Adjustable Rate Rider says the document is incorporated into and shall be deemed to amend and supplement the mortgage securing the debt.  This rider contains an additional covenant to the mortgage regarding interest rate and monthly payment changes governed by the separate Original Adjustable Rate Note. 

· Subparagraph 4(C) to Original Adjustable Rate Rider states the “Note Holder” will calculate the new interest rate charge before each change date by adding 5% interest to the LIBOR interest rate index.  (Compare the Original Adjustable Rate Note interest rate terms, Exhibit 4, ¶¶2 and 4, with those in the Original Adjustable Rate Rider, Exhibit 5, ¶¶A and 4(A) – 4(D).)  (Malone Certification, ¶¶ 31 - 34.)

The Original Mortgage
Defendants Mr. Brena and Ms. Gallegos signed the Original Mortgage on November 17, 2005.  The Original Mortgage is a 15-page pre-printed form bearing the footer:  “New Jersey – Single Family – Fannie May/Freddie Mac UNIFORM INSTRUMENT WITH MERS   Form 3031 1/01.”  Typewritten entries specific to Defendants’ purchase were inserted into the form, each of the first 13 pages were initialed by the Defendants, the 14th page was signed by the Defendants and witnessed by their attorney, and the last page contains an acknowledgment by their attorney.  (Malone Certification, ¶¶ 35 - 37.)

The first page of the Original Mortgage identifies the document as a “Security Instrument” together with “all Riders to this document.”  Defendants Francisco Brena and Freya Gallegos together were identified as the “Borrower.”  The second page of the Original Mortgage identifies the “Lender” as Equity One, Inc., a Delaware Corporation, with an address at 301 Lippincott Drive, Marlton, NJ 08503.  (Malone Certification, ¶¶ 37 - 38.)
The Recorded Original Mortgage Documents

The Original Mortgage with the Original Adjustable Rate Rider was recorded with the Middlesex County Clerk’s Office on December 14, 2005.  The interest rate information in the mortgage documents recorded on December 14, 2005 is totally consistent with the original mortgage documents executed on November 17, 2005.  (Malone Certification, ¶¶ 39 - 42.)

The Fraudulently Altered, Re-Recorded Mortgage Documents
New interest rate changes for the Defendants’ adjustable rate loan were scheduled to begin on December 1, 2007.  Unknown to Defendants, sometime between the November 17, 2005 closing and August 23, 2006, someone in possession of the original recorded mortgage fraudulently increased the margin interest rate on the Original Adjustable Rate Rider from 5% to 6.5%.  On August 23, 2006, a re-recorded set of the fraudulently modified mortgage documents was filed with the Middlesex County Clerk’s Office and entered in mortgage book B11778P-058 through B11778P-080.  (Malone Certification, ¶¶ 43 - 45.)

Three of the documents within this August 23, 2006 filing are evidence of a fraudulent scheme.  They are (1) a fraudulently altered, adjustable rate rider incorporated into the mortgage (“Fraudulently Altered Adjustable Rate Rider,”), (2) a re-recorded mortgage that incorporated the rider (“Fraudulent Re-Recorded Mortgage”), and (3) a false acknowledgment, dated August 10, 2006, attached to the re-recorded mortgage and rider (“False Acknowledgment”).  

A fourth document recorded with the Middlesex County Clerk’s Office on July 28, 2008, an assignment of mortgage, further evidences the fraudulent scheme.  This assignment incorporated the fraudulently inflated margin interest rate of 6.5% from the Fraudulently Altered Adjustable Rate Rider in asserting that the assignee was due principal and interest on the mortgage note at the rate of 9.875% per year (“Fraudulent Mortgage Assignment”).  (Malone Certification, ¶¶ 46 - 47.)

The Fraudulently Altered Adjustable Rate Rider
The Fraudulently Altered Adjustable Rate Rider to the Re-Recorded Mortgage bears only the initials and signatures of the Defendants made on the original document on November 17, 2005.  A side-by-side comparison of the Original Adjustable Rate Rider and the Fraudulently Altered Adjustable Rate Rider shows that the basis for calculating changes in the mortgage note interest rate has been fraudulently increased by 1.5%.  (Malone Certification, ¶¶ 48 - 49.)

By altering the terms of the Original Adjustable Rate Rider, subparagraph 4(C) of the Fraudulently Altered Adjustable Rate Rider now states the “Note Holder” will calculate the new interest rate charge before each change date by adding 6.5% interest to the LIBOR interest rate index.  This alteration was accomplished by striking out the typewritten word “five” and typing in the words “six point five” before the preprinted words “percentage points” and by striking out the number “5.0000” and typing in the number “6.5%” before the preprinted “%” symbol.  When comparing the initials next to the changes with the Defendants’ initials at the bottom of each page, it is apparent that someone other than either of the Defendants initialed both of these changes.  (Malone Certification, ¶¶ 50 - 52.)
The Fraudulent Re-Recorded Mortgage
On August 23, 2006, the Fraudulent Re-Recorded Mortgage was filed, along with the Fraudulently Altered Adjustable Rate Rider, and the False Acknowledgment dated August 10, 2006.  The first page of the Fraudulent Re-recorded Mortgage differs from the Original Mortgage in that after the Original Mortgage was recorded someone in possession of the original recorded document typed onto the recorded Original Mortgage an entry near the top of the first page:  “**Mortgage being re-recorded to correct Margin on Arm Rider**” and initialed this entry.   (Malone Certification, ¶¶ 53 - 54.) 

When comparing the initials next to the insertion “**Mortgage being re-recorded to correct Margin on Arm Rider**” entry with the Defendants’ initials at the bottom of the page, it is apparent that someone other than either of the Defendants initialed the typed insertion.  Except for the typewritten insertion “**Mortgage being re-recorded to correct Margin on Arm Rider**”, the new initials, and the new re-recording page numbers entered by the clerk’s office, the 15-page Fraudulent Re-Recorded Mortgage is identical to the recorded Original Mortgage.   (Malone Certification, ¶¶ 55 - 56.)
The False Acknowledgment

The August 10, 2006 false acknowledgment accompanied the Fraudulently Altered Adjustable Rate Rider and the Fraudulent Re-Recorded Mortgage when filed with the Clerk’s Office.  The preprinted false acknowledgment form with typed entries states that in Camden County, NJ:  
On this, the 10th day of August, 2006, before me appeared Francisco Brena and Freya Gallegos known to me (or satisfactorily proven) to be the person(s) whose name(s) is/are subscribed to the within instrument [a]nd acknowledged that he/she/they executed the same for the purposes herein contained.

 Notary Public Rita Wilkins signed and sealed the acknowledgment.  (Malone Certification, ¶¶ 57 - 58.)  

A side-by-side comparison of the bona fide documents - - the Original Adjustable Rate Rider and the Original Mortgage - - with the Fraudulently Altered Adjustable Rate Rider and the Fraudulent Re-Recorded Mortgage shows that the August 10, 2006 notary’s acknowledgment is false.  The only initials and signatures of Defendants appearing on the Fraudulently Altered Adjustable Rate Rider are those from when they initialed and signed the November 17, 2005 Original Adjustable Rate Rider with a 5% margin interest rate.  (Malone Certification, ¶¶ 59 - 60.) 
The False Acknowledgment does not identify the individual who subscribed his or her initials to the second page of the 4-page Fraudulently Altered Adjustable Rate Rider in connection with the fraudulent margin interest rate change from 5% to 6.5%.  A side-by-side comparison of the recorded Original Mortgage and the Fraudulent Re-Recorded Mortgage shows that Defendants did not initial or sign the re-recorded mortgage and did not appear before a notary on August 10, 2006 to subscribe to and execute the document.  (Malone Certification, ¶¶ 61 - 62.)
Each of the first 13 pages of the Fraudulent Re-Recorded Mortgage bear the same initials placed on them by Defendants on November 17, 2005, the 14th page has Defendants’ signatures from November 17, 2005, and the last page contains a November 17, 2005 acknowledgment by their attorney.  No new initials or signatures of Defendants appear on any of the Fraudulent Re-Recorded Mortgage documents.  (Malone Certification, ¶¶ 63 - 64.)
The False Acknowledgment also does not identify the individual who subscribed his or her initials to the first page of the 15-page Fraudulent Re-Recorded Mortgage in connection with a new typewritten entry “**Mortgage being re-recorded to correct Margin of Arm Rider**.”  A comparison of the new, unidentified initials on the Fraudulent Re-Recorded Mortgage and the new, unidentified initials in the Fraudulently Altered Adjustable Rate Rider indicates the same person altered both documents.  (Malone Certification, ¶¶ 65 - 66.)
The Fraudulent Mortgage Assignment
On June 25, 2008, a person describing himself as an officer of the Mortgage Electronic Registration Systems, Inc. (“MERS”) executed a bogus assignment of Defendants’ mortgage and note from MERS to Plaintiff Bank of New York Trustee (“Fraudulent Mortgage Assignment”).  On July 28, 2008, the Fraudulent Mortgage Assignment, captioned “ASSIGNMENT OF MORTGAGE,” was recorded with the Middlesex County Clerk’s Office.  (Malone Certification, ¶¶ 67 - 68.)

In relevant part, the Fraudulent Mortgage Assignment states:       

THAT Mortgage Electronic Registration Systems, Inc. as nominee for Equity One, Inc., residing or located at 301 Lippincott Drive, Marlton, NJ 08053, the Assignor, for and in consideration of the sum of $1.00 and other good and valuable consideration . . . assigns to The Bank of New York as Trustee for Equity One Inc. Mortgage/pass through certificate series 2006-A, located at 121 Woodcrest Road, Cherry Hill, NJ 08003, a certain Mortgage dated November 17, 2005, made by Francisco Brena and Freya Gallegos, H/W, . . . to secure payment of $224,068 which mortgage is recorded or registered as of December 14, 2005 in the office of the Clerk of the County of Middlesex at Book No. 11181, page 192, and rerecorded on August 23, 2006 at Book No. 11178, page 58.  

TOGETHER with the Bond, Note or other Obligation therein described, and the money due and to grow due thereon, with interest; TO HAVE AND TO HOLD the same unto the said Assignee and to the successors . . ..  AND the Assignor covenants, that there is now due and owing upon the said principal with interest thereon to be computed at the rate of 9.875 per cent per year, and that there are no set-offs, counterclaims or defenses in law or in equity.  (Emphasis added.)

The June 25, 2008 Fraudulent Mortgage Assignment’s 9.875% interest rate is based on the fraudulently inflated margin interest rate of 6.5% entered on the Fraudulently Altered Adjustable Rate Rider.  (Malone Certification, ¶¶ 69 - 70.)

The correct mortgage loan interest rate, effective June 1, 2008, is 8.375% - - 1.5% less than the 9.875% rate recited in the Fraudulent Mortgage Assignment dated June 25, 2008.  1.5% represents the difference between the 5% margin rate in the original loan documents and the fraudulently increased 6.5% rate in the fraudulent, re-recorded mortgage documents.  (Malone Certification, ¶ 71.)

On May 20, 2008, Popular Mortgage Servicing, Inc. sent a letter to Defendant Francisco Brena notifying him that on the next scheduled interest rate change date, June 1, 2008, the interest rate on his loan would adjust to 8.375%.   “The new interest rate is calculated by adding the margin of 5.000 to the current index rate of 2.883,” and then rounding up the number in accordance with the mortgage note’s terms. (Emphasis added.)
  According to the May 20, 2008 letter, this 8.375% interest rate is to remain in effect for six months until December 1, 2008.  

The 5% margin interest rate recited in the May 20, 2008 Popular Mortgage Servicing, Inc. letter is the same as the rate cited in the Original Adjustable Rate Note, the Original Adjustable Rate Rider to the Mortgage, and the recorded original mortgage documents.  (Malone Certification, ¶¶ 72 - 74.)

The Fraudulent Mortgage Assignment was executed by a Doug Battin (“Battin”), who signed as Vice President of Default for MERS.  The space next to Battin’s signature for a notary to authenticate Battin’s signature is blank.  However, a “CORPORATE ACKNOWLEDGMENT” immediately beneath Battin’s signature states that Battin “was authorized to and did make this instrument as VP of Default of MERS . . ..”  (Malone Certification, ¶¶ 75 - 76.)

The person notarizing the corporate acknowledgment stated that Battin personally appeared before him in Camden County, NJ.  On information and belief, Battin is neither a paid employee of MERS nor a duly appointed officer of the MERS Corporation.  The MERS website does not list Battin as a corporate officer.  The MERS website does not list a corporate division for “ Default.”  (Malone Certification, ¶¶ 77 - 79.)  
MERS does have an online “corporate kit” available to paying members, such as member banks around the country, whereby employees of paying members can print out forms, self-appoint themselves as a MERS officer, and then execute an assignment in MERS’ name of mortgages and mortgage notes that MERS does not possess.   (Malone Certification, ¶¶ 80 - 81.)  
Plaintiff Bank of New York Trustee is Not the Holder of the Mortgage Note

The Original Adjustable Rate Note contains no reference to MERS.  The Original Adjustable Rate Note contains no endorsement from the Lender, Equity One, to MERS.  Based upon the content of the Original Adjustable Rate Note, and upon information posted on MERS’s public website, the assignor, MERS, was never in possession of the mortgage note it claims to have assigned to Plaintiff Bank of New York Trustee.  (Malone Certification, ¶¶ 82 - 84.)  
MERS is an electronic registry system maintained by MERSCORP, Inc., a Virginia-based corporation.  MERS only processes and stores electronic data and it does not vouch for the accuracy of its data: 

MERS makes no representations or warranties regarding the accuracy or reliability of the information provided. MERS disclaims responsibility or liability for errors, omissions, and the accuracy of any information provided. MERS does not input any of the information found on the MERS System, but rather the MERS Members have that responsibility regarding mortgage loans in which they hold an interest. Users of this information have the responsibility to verify the accuracy, currency and completeness of the information. The information does not constitute the official legal record and is for informational purposes only. The servicer listed should be contacted for further information.    
(Malone Certification, ¶¶ 85 - 86.)  
MERS maintains an “eRegistry System” for members to register electronic mortgage notes (“eNotes”).  According to the MERS website, Defendants’ mortgage servicing company, Popular Mortgage Servicing, Inc., 121 Woodcrest Road, Cherry Hill, NJ 08003, is not a participant in the MERS eRegistry system.  (Malone Certification, ¶¶ 87 - 88.)  
MERS does not handle paper documents, i.e., negotiable instruments, including mortgage notes, governed by the Uniform Commercial Code (“UCC”).  A “MERS eNote Registry Requirements Document” describes an “authoritative copy” of an eNote as “[r]oughly equivalent to an original paper note with wet ink signatures, …”  (Malone Certification, ¶¶ 89 - 92.)  
Plaintiff Bank of New York Trustee is a Phantom Company and an Interloper to the Mortgage Transaction

Plaintiff misleadingly describes itself as “The Bank of New York Trustee for Equity One Inc. Mortgage/Pass Through Certificate Series 2006-A.”  A mortgage pass-through certificate is a type of fixed-income security that represents an interest in a pool of mortgages where homeowners' payments pass through a trust, set up by an investment bank, to investors.  (Malone Certification, ¶¶ 93 - 94.)  
A search of filings with the Securities & Exchange Commission failed to identify any mortgage-backed securities associated with either “Equity One Inc. Mortgage/Pass Through Certificate Series 2006-A” or with “The Bank of New York Trustee for Equity One Inc. Mortgage/Pass Through Certificate Series 2006-A.”  (Malone Certification, ¶¶ 95 - 96.)  
The New Jersey State Business Gateway Service lists the status and business address(es) of New Jersey  registered business entities.  The Bank of New York is not listed.  A search for licensed New Jersey financial institutions was made online at the website of the Department of Banking and Insurance (DOBI) for the State of New Jersey.  The search returned no records for the Bank of New York.    The Bank of New York is listed on the DOBI website as an out-of-state commercial bank.  (Malone Certification, ¶¶ 97 - 99.)  
The address given in the complaint for the Plaintiff “The Bank of New York Trustee for Equity One Inc. Mortgage/Pass Through Certificate Series 2006-A” is not a bona fide business address for the Bank of New York Trustee.  Instead, the address, 121 Woodcrest Rd., Cherry Hill, NJ 08003, is where the original lender, Equity One, Inc. and the mortgage servicer, Popular Mortgage Services, Inc. have offices.  (Malone Certification, ¶¶ 100 - 101.)  
The Lis Pendens

On July 30, 2008, Plaintiff’s counsel filed a foreclosure lis pendens referencing the fraudulent re-recorded mortgage documents.  The lis pendens gave notice of the July 18, 2008 lawsuit to foreclose on the mortgage “made by Francisco Brena and Freya Gallegos, H/W, to Mortgage Electronic Registration Systems, Inc. as nominee for Equity One, Inc. dated November 17, 2005,….”  (Malone Certification, ¶¶ 102 - 103.)  The lis pendens is initiated by Plaintiff Bank of New York Trustee and cites the fraudulent mortgage documents.

LEGAL ARGUMENT

1. 
Plaintiff’s Foreclosure Complaint Must Be Dismissed Because It Relies Upon Fraudulent Mortgage Documents 
Plaintiff is participating in fraudulent behavior in relying on falsified mortgage documents, a false notary’s acknowledgment and a bogus mortgage assignment.           The complaint should be dismissed because "Courts of equity have the power to strike manifestly sham or frivolous pleadings."  Tross, N.J. Foreclosure Law & Practice §9-1:3, at 165 (2001).  
Plaintiff’s reliance on fraudulent mortgage documents means it has unclean hands.  Foreclosure is an equitable remedy governed by the operation of traditional equitable principles.  New Jersey Bank v. Azco Realty Co., 148 N.J. Super. 159, 166 (App. Div. 1977); Taylor v. Mitchell, 90 N.J. Super. 312, 320 (Ch. Div. 1966).  Foreclosure actions are subject to the defense of unclean hands.  New Jersey Bank v. Azco Realty Co., supra.  See Taylor v. Mitchell, supra (involving illegality); Knox v. Kaelber, 140 N.J. Eq. 598 (E. & A. 1947) (involving fraud plus culpable silence).

The tampered mortgage documents evidence intent to cheat Defendants by obtaining a judgment for more money than the bona fide note entitles a holder to receive.  Plaintiff cannot found a claim on its attempt to cheat Defendants.  Holt v. Creamer, 34 N.J. Equity 181, 182 (Ch. 1881).
In New Jersey Bank v. Azco Realty Co., supra at 164-165, the court said New Jersey’s Recording Act requires that an instrument be properly acknowledged before it is entitled to be recorded. N.J.S.A. 46:15-1. “If an instrument is inadvertently recorded with a defective acknowledgment or proof, that recording does not serve as constructive notice to a subsequent purchaser or encumbrancer.”  (citations omitted). 
Public policy requires that the Recording Act should be strictly construed.  The Azco Realty Co. court observed that the statute requires that the notary before whom the instrument is acknowledged must be satisfied that the party executing the same is the grantor in the instrument.  N.J.S.A. 46:14-6.  Since Defendants have neither initialed nor signed the re-recorded mortgage documents, then the notary could not have been satisfied within the plain meaning of the statute.

2. 
Plaintiff’s Foreclosure Complaint Must Be Dismissed Because Plaintiff Lacks Standing To Bring This Action.

R. 4:5-2 requires that every pleading set forth a claim for relief, which "shall contain a statement of facts on which the claim is based showing that the pleader is entitled to relief."  In September 2006, the Supreme Court of New Jersey amended the Rules of Court concerning the required contents of a foreclosure complaint and the due diligence that must be performed prior to the institution of a foreclosure complaint due to the proliferation of deficient foreclosure complaints being filed with the Court.  R. 4:64-1(b)(10) requires that if Plaintiff is not the original mortgagee or nominee of the mortgage, it must recite all of the assignments in the chain of title as necessary elements of a foreclosure complaint.  This Plaintiff is not the original mortgagee nor is it a “nominee.”


The allegations in this complaint are insufficient to meet the R. 4:5-2 and 4:64-1 pleading requirements. Most significantly, these allegations do not provide the required evidence that the named Plaintiff has standing to prosecute this matter. 

Plaintiff claims the right to collect on a mortgage note between Defendants and a lender who is not a party to this action.    Plaintiff’s name does not appear in any of the loan documents presented to Defendants at the November 17, 2005 real estate closing.  Nevertheless, Plaintiff seeks to deprive a family of its home through foreclosure on a mortgage.  

Before the Court determines whether the claim has merit it must assure itself that this Plaintiff has the right to make the claim.  In other words, does Plaintiff  have standing to bring this complaint?  Standing is a threshold issue.  It is an element of justiciability and cannot be waived.  

Resolution of standing issues determines a litigant's "ability or entitlement to maintain an action before the court" and "courts will not entertain matters in which Plaintiffs do not have sufficient legal standing.  In order to possess standing, Plaintiff must have a sufficient stake in the outcome of the litigation, a real adverseness with respect to the subject matter, and there must be a substantial likelihood that Plaintiff will suffer harm in the event of an unfavorable decision."  New Jersey Citizen Action v. Riviera Motel Corp., 296 N.J. Super. 402 (App. Div. 1997) 1997.NJ.1, ¶28 (1997) http://www.versuslaw.com (citations omitted).  See, R. Williams, The New Jersey State Constitution: A Reference Guide 95 (1990) (New Jersey courts impose standing requirement "before litigants may invoke the judicial power of the courts").   

The essential purposes of the standing doctrine in New Jersey . . . are to assure that the invocation and exercise of judicial power in a given case are appropriate. Further, the relationship of Plaintiffs to the subject matter of the litigation and to other parties must be such to generate confidence in the ability of the judicial process to get to the truth of the matter and in the integrity and soundness of the final adjudication. Also, the standing doctrine serves to fulfill the paramount judicial responsibility of a court to seek just and expeditious determinations on the ultimate merits of deserving controversies.  New Jersey Citizen Action v. Riviera Motel Corp., supra, http://www.versuslaw.com citing  New Jersey State Chamber of Commerce v. New Jersey Election Law Enforcement Comm'n, 82 N.J. 57, 69 (1980). 

A. 
Plaintiff lacks standing because it is not the holder in due course of the Note.

In the mortgage foreclosure context, Plaintiff lacks standing to foreclose unless Plaintiff is both the owner of the mortgage and the holder of the mortgage note.  The transfer of mortgage notes is governed by New Jersey’s Uniform Commercial Code.

[A]n effective transfer of a real estate mortgagee's interest ordinarily involves a transfer of both the secured obligation and the mortgagee's security interest in the land.  If the secured obligation is a promissory note, the Uniform Commercial Code governs its transfer; in other cases, (e.g., bonds) the law of contracts will ordinarily apply. But since the secured obligation is the principal thing and the mortgage that secures it is only "an incident which follows and attends the principal," an assignment of the bond or note evidencing the secured obligation operates as an assignment of the mortgage "in equity."

29 N.J. Prac., Law of Mortgages § 11.2 (2d ed.)  An assignment of the mortgage alone without transfer of the underlying obligation is ineffective. "[W]ithout the assignment of the debt, which is but evidence thereof, the assignment of the securities confers no rights." Johnson v. Clarke, 28 A. 558 (Ch. 1894).  

Pursuant to New Jersey's Uniform Commercial Code, a "holder" of a negotiable instrument is "the person in possession if the instrument is payable to bearer or, in the case of an instrument payable to an identified person, if the identified person is in possession."  N.J.S.A. 2A:1-201(20).  An instrument is transferred "when it is delivered by a person other than its issuer for the purpose of giving to the person receiving delivery the right to enforce the instrument,"  delivery being defined as a "voluntary transfer of possession." N.J.S.A. 2A:3-203(a); N.J.S.A. 2A:1-201(14).  "It is axiomatic that a suit cannot be prosecuted to foreclose a mortgage which secures the payment of a promissory note, unless Plaintiff actually holds the original note."  In re Development Group, Inc. 50 B.R. 588 (S.D. Fla. 1985) (emphasis added). 

The manner in which this Plaintiff claims to take the note is invalid and ineffective. Plaintiff’s complaint asserts a claim to the mortgage note based on the bogus assignment of the mortgage and mortgage note by MERS to Plaintiff.   Even if the re-recorded mortgage had not been fraudulently altered and the assignment had not been bogus, the note still cannot be assigned.  The note is a negotiable instrument.  ((N.J.S.A. 12A:3-104(e)).  A note can be "transferred" by physical possession and endorsement (a signature is required) by the holder in order to complete its negotiation ((N.J.S.A. 12A:3-201(b); 3-203(a), (b)). 

A Plaintiff asserting holder in due course status bears the burden of proof to establish that it is a holder in due course.  While possession of the note alone confers holder status, it does not confer holder in due course status.  Holder in due course status is governed by N.J.S.A. 12A:3-302 which provides:

(a) 
the instrument when issued or negotiated to the holder does not bear such apparent evidence of forgery or alteration or is not otherwise so irregular or incomplete as to call into question its authenticity; and

(b) 
the holder took the instrument for value, in good faith, without notice that the instrument is overdue or has been dishonored or that there is an uncured default with respect to payment of another instrument issued as part of the same series, without notice that the instrument contains an unauthorized signature or has been altered, without notice of any claim to the instrument described in 12A:3-306 and without notice that any party has a defense or claim in recoupment described in subsection (a) of 12A:3-305.  … 

Plaintiff has not presented this court with any evidence to support a prima facie case that it is a holder in due course of the note.  Evidence of when, if ever, Plaintiff became a holder of the note is essential if Plaintiff is to establish that it is a “holder in due course.”  Plaintiff bears the burden of proof to establish that it is the holder. There is nothing in this complaint to establish that it is the holder and consequently that it has standing to bring this action.

Several courts have recently dismissed cases and sanctioned counsel in connection where alleged mortgagors and note holders have played fast and loose with regard to certified documents.  See In re Rivera, 342 B.R. 435 (Bankruptcy 2006) (assessing $125,000 in Rule 9011 sanctions against servicer's counsel); In re Maisel, 378 B.R. 19  (Bankr. D.MA. 2007) (dismissing motion because movant lacked standing to foreclose).

In In re Maisel, Judge Rosenthal recently held that it is the lenders' responsibility to comply with procedural and substantive Court rules including the standing requirement. "The most basic element is that a movant have standing to bring and prosecute such a motion."  378 B.R. at 21.  Standing is a basic element which must be established at the time the motion or complaint is filed with the court, not sometime thereafter.  378 B.R. at 21.  Moreover, "It is the claimant's burden to bring information regarding the relationships between the parties to the Court." 378 B.R. at 22. (quoting from In re Parrish, 326 B.R. 708, 720 (Bankr.N.D.Ohio 2005).  ("If the claimant acquired the note and mortgage from the original lender or from another party who acquired it from the original lender, the claimant can meet its burden through evidence that traces the loan from the original lender to the claimant.  A claimant who is the servicer must, in addition to establishing the rights of the holder, identify itself as an authorized agent for the holder.").  378 B.R. at 21.

Judge Rosenthal went on to hold that "a movant cannot state that it is the 'current holder' of an instrument if it is not.   . . . Lenders must take care in their haste to obtain relief from stay to ensure that the factual statements they make in their motions are true, have evidentiary support and support their claims."  378 B.R. at 22.

In the Rivera case Judge Stern sanctioned a lender and law firm $125,000 in connection with its shoddy foreclosure practice of not accounting properly for mortgage payments and of using false certification in court observing that  "Apparently, high volume production oriented law firms, their clients and intermediaries […] need reminding of the solemnity of the undertaking to declare facts true and correct." 342 B.R. at 467.

B. 

Plaintiff lacks standing because it is not a bona fide trustee for the mortgage backed securities identified in the complaint.

The Bank of New York as Trustee for Equity One Inc.  Mortgage/Pass Through Certificate Series #2006-A is not a bona fide trustee for the mortgage backed securities identified in the complaint’s caption.  The mortgage and mortgage note cited in the complaint are not held by the trust named in the complaint.

CONCLUSION

For the foregoing reasons, Defendants’ pleading respectfully request that this Court grant their motion to dismiss the Plaintiff’s complaint.







Respectfully submitted,







______________________







Mark J. Malone, Esq.

cc:  Michael J. Milstead, Esq.

� Although beyond the scope of this motion to dismiss and, instead, appropriate for an answer and counterclaims, the evidence will show that the November 17, 2005 mortgage documents are part of a fraudulent “bait and switch” scheme by which the borrowers were victimized after earlier receiving loan papers from the same lender indicating they would get a more favorable fixed-rate, 30-year mortgage at 7.29% interest.


� The calculation of the interest is wrong, but the error is not the subject of this motion.





PAGE  
1

