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P R E S E N T :  

At an IAS Term, Part 27 of 
the Supreme Court of the 
State of New York, held in 
and for the County of 
Kings, at the Courthouse, 
at Civic Center, Brooklyn, 
New York, on the 15th day 
of November 2007 

HON. ARTHUR M. SCHACK 
Justice 

HSBC BANK USA, N.A., AS INDENTURE 

HOLDERS OF RENAISSANCE HOME EQUI'I Y 
LOAN TRUST 2005-3, RENAISSANCE HOMi 

TRUSTEE FOR THE REGISTERED NOTE- 

EQUITY LOAN ASSET-BACKED NOTES, 
SERlES 2005-3 

Plaintiff, 

- against - 

CLESCA CHARLEVAGNE, et. al., 

Defendants. 

DECISION & ORDER 

Index No. y6693/07 
'1 

The following _ -  DaDers - numbered 1 read on tliis ml IU: Pauers Numbered: 

Proposed Order of ReferenceExhibits 1 

Plaintiffs application, upon the defaidt ol-all defendants, for an order of reference 
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and related relief for the premises located at 455 Crescent Street, Brooklyn, New York 

(Block 4216, Lot 20, County of Kings) is denied without prejudice. The affidavit of merit 

submitted in support of this application iur an order of reference was not executed by an 

officer of the plaintiff, HSBC BANK USA, N.A.. AS INDENTURE TRUSTEE FOR THE 

REGISTERED NOTE-HOLDERS OF RENAISSANCE HOME EQUITY LOAN TRUST 

2005-3, RENAISSANCE HOME EQUII’Y LOAN ASSET-BACKED NOTES, SERIES 

2005-3 (HSBC), or someone with a power of attc rney from the plaintiff. Leave is granted 

to the plaintiff to renew its application for an ordzr of reference and related relief upon 

the plaintiffs presentation to the Court of its c d  1, pliance with the statutory requirements 

of CPLR 0 3215 ( f ) ,  with “an affidavit of facts” cxecuted by someone who is an officer of 

HSBC or someone who has a valid power of attlmey from HSBC. 
I 

B;wlt(rroiii&l 

Defendant Clesca Charlevagne borrowed $4 30,000.00 from Delta Funding Corp. on 

August 15,2005. The Charlevagne Note and Mtlrtgage were recorded in the Office of the 

City Register of the City of New York on 0ctohc.r 4,2005, at City Register File Number 

(CRFN) 2005000555339. Delta Funding Corp. by Mortgage Electronic Registration 

Systems, Inc. (MERS), its nominee for the purpi-bse of recording the mortgage, assigned 

the mortgage to plaintiff HSBC on February 26,2007, with it recorded on June 28,2007 

at CRFN 2007000335 168. 

Plaintiffs moving papers for an order of reference and related relief fails to 
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I 
present an “affidavit made by the party,” pursuai! t to CPLR 8 32 15 ( f ) .  The instant 

application contains an “affidavit of merit” by M srgery Rotundo, “Senior Vice President 

Residential Loss Mitigation of OCWEN LOAN SERVICING, LLC [OCWEN], Attorney 

in fact for HSBC.” Attached to her affidavit of merit is a “Limited Power of Attorney,” 

dated June 27, 2005, from HSBC appointing OC WEN as its attorney-in-fact to perform 

various enumerated services, including executing affidavits of merit in foreclosure 

actions. The Limited Power of Attorney states tliat “Ocwen is the Servicer for many 

securitizations (the ‘Agreements’ see Exhibit A iLttached for a listing) now in existence 

and that will be formed from time to time.” ExhIbit A lists thirteen collateralized debt 

obligations for which HSBC granted this Limited Power of Attorney to OCWEN. Two of 

the thirteen are for Renaissance Home Equity Lt )an Asset-Backed Certificates. One is for 

Series 2004-4 and the other is for Series 2005-1. The instant foreclosure proceeding is 

for Renaissance Home Equity Loan Asset-Backcd Notes, Series 2005-3. Therefore, the 

HSBC Limited Power of Attorney to OCWEN presented in the plaintiffs moving papers 

does not grant a power of attorney to OCWEN, as alleged by Ms. Rotunda, to act in 

foreclosure cases for Renaissance Home Equity Home Loan Asset-Backed Notes, Series 

2005-3. Therefore, the proposed order of reference and related relief is denied without 

prejudice. 

Leave is granted to the plaintiff to comply with CPLR 9 3215 ( f )  by providing an 

“affidavit made by the party,” whether by an officer of HSBC or someone with a valid 
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I 
power of attorney from HSBC. Then, the Court will grant the proposed order of 

reference and related requested relief. 

Discussion 

The plaintiff has failed to meet the clear requirements of CPLR 9 3215 ( f )  for a 

default judgment. 

On any application for judgment by dejl&, the applicant 

shallfile proof of service of the summons and the complaint, or 

a summons and notice served pursuant to subdivision (b) of rule 

305 or subdivision (a) of rule 3 16 of this chapter, and proof of 

the facts constituting the claim, the default and the amount due 

by affidavit made by the party . . . Wher ' a verified complaint has 

been served, it may be used as the affidavit of the facts constituting 

the claim and the amount due; in such case, an affidavit as to the 

default shall be made by the party or the party's attorney. [Emphasis 

added]. 

5 

Plaintiff has failed to submit "proof of the facts" in "an affidavit made by the party." The 

"affidavit of facts" was submitted by Margery Rotundo, Senior Vice President Residential 

Loss Mitigation of OCWEN. Ms. Rotundo fails to have a valid power of attorney for that 

express purpose. Additionally, if a power of attorney is presented to this Court and it 

refers to pooling and servicing agreements, the Court needs a properly offered copy of the 
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I 
pooling and servicing agreements, to detcimine i 1 %  the servicing agent may proceed on 

behalf of plaintiff. (EMC Mortg. Corp. v Batista. 15 Misc 3d 1143 (A), [Sup Ct, Kings 

County 20071; Deutsche Bank Nat. Trust Co. v L::wis, 14 Misc 3d 1201 (A) [Sup Ct, 

Suffolk County 20061). 

Also, the instant application upon defend; I nts' default must be denied because even 

though it contains a verified complaint, the attorney's verification is insufficient to meet 

the requirements of CPLR 0 3215 (f). The Court. in Mullins v Di Lorenzo, 199 AD2d 

2 18 [ 1 st Dept 19931, instructed that "a complaint verified by counsel amounts to no more 

than an attorney's affidavit and is therefore insuflicient to support entry of judgment 

pursuant to CPLR 32 15." Citing Mullins v Di Lorenzo, the Court, in Feffer v Malpeso, 

2 10 AD2d 60, 61 [ 1st Dept 19941, held that a co I plaint with not more than an attorney's 

affidavit, for purposes of entering a default judgment "was erroneous and must be deemed 

a nullity." Professor David Siegel, in his 1 'racticc Commentaries (McKinney 's Cons 

Laws of NY, Book 7B, CPLR C3215: 16) explains that Mullins v Di Lorenzo 

is in point here. Perhaps the verified contplaint can do service as 

an affidavit for various purposes within the litigation while the contest 

is on . . . but it will not suffice to put an cnd to the contest with as 

drastic a step as a default at the outset. It must be kept in mind that 

even an outright "affidavit" by the plaintill's attorney on the merits 

of the case-- except in the relatively rare circumstances in which the 
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attorney happens to have first-hand knowledge of the facts--lacks 

probative force and is usually deemed inadequate by the courts to 

establish the merits. A fortiori, a 1,crified pleading tendered as proof 

of the merits would also lack probative force when the verification is 

the attorney's. [Emphasis addedJ 

In Blam v Netcher, 17 AD3d 495,496 [2d Dept 20051, the Court reversed a default 

judgment granted in Supreme Court, Nassau County, holding that: 

In support of her motion for leave io enter judgment against 

the defendant upon her default in answering, the plaintiff failed to 

proffer either an affidavit of the facts or a complaint verified by a 

party with personal knowledge of the f a a i  (see CPLR 3215 (f): 

Goodman v New York City Health & H o y ~  Corp. 2 AD3d 581 

[2d Dept 20031; Drake v Drake, 296 AD2d 566 [2d Dept 20021; 

Parratta v McAllister, 283 AD2d 625 [2~1 Dept 20011). Accordingly, 

the plaintiffs motion should have bcen denied, with leave to renew 

on proper papers (see Henriquez v Purim, 245 AD2d 337,338 

[2d Dept 19971). 

(See Hazim v Winter, 234 AD2d 422 [2d Dept 19961; Finnegan v Sheahan, 269 AD2d 

491 [2d Dept 20001; De Vivo v Spargo, 287 AD2d 535 [2d Dept 20011; Peniston v 

Epstein, 10 AD3d 450 [2d Dept 20041; TaY.bonp Choi v JKS Dry Cleaning Eqip. Corp., 
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I 15 AD3d 566 [2d Dept 20051; Matone v Sycamcwe Realty Corp., 3 1 AD3d 721 [2d Dept 

20061; Crimmins v Sagona Landscaping, Ltd., 3iAD3d 580 [2d Dept 20061). 
I 

Therefore, the instant application for an wder of reference and related relief is 

denied without prejudice. The Court will grant I; ! aintiff HSBC an order of reference and 

related relief when it submits an affidavit by eithk an officer of HSBC, or someone with 

a valid power of attorney from HSBC, possessin 3 personal knowledge of the facts. 

Conclusien 

I] Accordingly, it is 

ORDERED, that the application of plaint] ff, HSBC BANK USA, N.A., AS 

INDENTURE TRUSTEE FOR THE REGISTERED NOTE-HOLDERS OF 

RENAISSANCE HOME EQUITY LOAN TRUST 2005-3, RENAISSANCE HOME 

EQUITY LOAN ASSET-BACKED NOTES, SE a ES 2005-3, for an order of reference 

and related relief for the premises located at 455 Crescent Street, Brooklyn, New York 

(Block 4216, Lot 20, County of Kings) is denied without prejudice; and it is hrther 

ORDERED, that leave is granted to plairiliff, HSBC BANK USA, N.A., AS 

INDENTURE TRUSTEE FOR THE REGISTE I;ED NOTE-HOLDERS OF 

RENAISSANCE HOME EQUITY LOAN TRUST 2005-3, RENAISSANCE HOME 

EQUITY LOAN ASSET-BACKED NOTES, SERIES 2005-3, to renew its application for 

an order of reference and related relief for lhe premises located at 455 Crescent Street, 

Brooklyn, New York (Block 4216, Lot 20, Cocir~ty of Kings), upon presentation to the 
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Court of its compliance with the statutory requirements of CPLR 0 32 15 (0, with an 

affidavit of facts by someone with authority to execute such an affidavit. 

This constitutes the Decision and Order o 1’ the Court. 

T E R  

@ 
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HON. ARTHUR M. SCHACK 
J, S. C. 

‘#ON. ARTHUR M. SHACK 3.S.G 
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